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REFERENCE TO RULINGS 


There were no opinions, memorandums, findings and conclusions, 


or other oral or written rulings in the court below upon which’ the. 


court below set forth the basis of orders and judgments which this 


court is called on to rovicwe 


STATEMENT OF THE CASS AND QUESTIONS PRESENTED 


This cause of action, Brom v. Xerox Corporation ot ales Ce Ae 1290— . 


69, TeSDeCDeCey was filed in the Federal District Court below on May 
16, 1%9. The plaintiff is seeking, inter alia, 2. declaratory judgnent 
in compensation for irreparable damages, injuries, and mistreatments, as . 
well as injunctions against the defendants. : 

In the caption of' the complaint, the plaintiff has so named a total 
of eight defendants, but as sought, through the United States Marshal's 
office, to make service of process of summons and compleint upon the . 
corporate defendant (1), or Xerox Corporation, and defendant (8), or 
Robert E, laskee 

Service of process of swmons end complaint was made upon the 
corporate defendant by a United States Deputy Marshal by service end 
delivery upon an agent-omployes of the corporate defendantel/ Plaintiff 
then mailed copies of the summonsfor the employees of the corporate de- 
Pendaxt (defendants (2)-(7)), and not copies of the complaint, to the 
office of the corporate defendant. 

In regard to defendant (8) and the matter of service of process of 
| svamons and complaint upon him by <« United States Deputy Mershal, the 
record of this case would indicate that such service was not actually 
made, Plaintiff made service of the complaint upon defendant (8) by 
cansing a copy of said document to be deposited in the United States 
mail and addressed to the defendant. 

During the course of these proceedings, the plaintiff has sought 
by motions, intor alia, to amend the original complaint by the joinder 


¥, See the Return of the United States Deputy Marshal in the records 
Also see "Service of Process to An Agent Under Federal Rule i(a)1 (Nation= 
ol 5 mt Rental Ltds ve Szukhont, 8) Sup. Cte 412),’H Mde Le Reve 
176 1985) : 


2: 


of additional defendants; trial of all issues by a jurys emend couplet 


“as a matter of course; obtain judgment on plaintiff's pleadings and 2 sue ¥ 


mary judgment; entrance of a judgment by default; amend and supplement 
complaint; entry of default judgment for willful feilure of defendant to 
answor interrogatories; motion: for court order that gemuinoss of doctmentt “hee 
end of facts be teken as established because of the willful feilure of f 
parties to answer or object to such requests; motion to consolidate with 
Ce Ae 2189-68, 198-69, and 400-6932/motion for relief from, vacation of 
court's dismissal order, and for entry of judgment in behalf of plasmner e/ 
All such motions by the plaintiff were denied by the court belowe 

The corporate defendant moved in the court below ‘to dismiss the cause 
of action as to defendants (1)-(7), while defendant (8) did not appear 
and defend et alle Defendants (1)«(7) growds for the motion to demi ss 
were, inter elias ; ; | 


le That the court had no jurisdiction over the subject matter of 


this cases | 


2e That the plaintiff's complaint failed to comply with Rule ale) 


(2) of the Federal Rules of Civil Procedure end failed to state a oleim 


upon which relief could be granted; 

3e That the court lacked SSS over the defentants, Lote 
defendants (2)-(7), and 

he That process of service of summons and complaint had not, doen 
served, or made, upon defendaxts (2)=(7) in campliance with the ior 


x, See generally "Consolidation in Mass Tort Litigation," 30 Ue Chie 
Le Reve 373 (1%3) and "Federal District Court Consolidation. Orders and, 
Se eres Judgment Rule. (Kelly ve Green, 2 F.2d 18)," aoe Inde Le meee re 
2)e c 


z/; See the record in the court below. . 


LY, Here the corporate defendant also sought to cast teat pon 
_ the mental health of the plaintiff, ‘as well as the validity of his cam 
pleint, See Memorandum of corporate defendants, PPe 5-b0 ! 


Rules of Civil Procedure .2/ 


An undated order was gramted defendants (1)-(7) on June %, 1969, 


and entered upon the docket of the court below on June 30, 1%9, dismiss= 


ing this ceuse of action, with prejudice,©/ upon grounds Noe h, supras 
or the argument that the plaintiff had met made sufficient service of , 
process upon individual defendants (1)-(7) in violation of Rules 4€4) (2) 
ana 12{b)(5) of the Federal Rules of Civil Procedures // 

This cause of action, therefore, comos before this court, essentiale 
ly and ostensibly, upon appeal of the plaintiff from the order of the 
court granted and entered in the court below dismissing this action as 
%o defendants (2)=€7).8/ 

The appellant is secking a declaratory decision of this court ree 
versing the order of dismissal grented and entered below and the judioie 
al notice of this court of all Dreoescie (in their entirety) that 
have transpired thus far in the court belotre 

The questions to'which this brief is thus addressed to are the fole 
lowing: 


le wWhother Sufficient Service of Process Has Beon Made U Defexne 
dents According bo she RulOS, and F 


2g Whother the Plaintiff is required to Make Service of Process 
Upon All Defendants So Named in the Complaint Go Have Sutfiolency of 
ervice ocess and to Gain the Jurisdiction o. e Co ° 


2/ See again Memorendun of Points end Authorities of the corporate 
defendants. 


Soe, The ruling’ of this court in Iohr ve Bishop, 65 Feed 820, 106 
UeSeADpeD Co, 238, when this court said, inter Stree eet is proper to 
dismiss without prejudice an action against a mouresident who has not been 
served wich processe ; 


ye the plaintiff's Notice of Appeals in the Appendize 
8 are 
Ibid. 


; 


_ 


“Ghe pending cause has not been previously before this court uder = 


the same or similar title. 


SUMMARY OF ARGUMENT 


¢ 


The argunent of the appellant herein is direct and to the point, toawit: . 


le Sufficient Service of Process Has Been . 
Made Upon the Defen s Accor oO she os 
2 5 . 


2. The Plaintiff Is Not Required to Make 
Service of Process Upon All Dorendanss So Named 
In the Complaint to oar Surticiency of service 
of Process and to Gain the Jurisdiction or the 

e 


sal 


5 
as 


ARGUMENT 


le Sufficient Service of Process Eas Been Made 
Upon the Defendants Accor © the CSe 


The corporate defendants argue that: 
Valid service of process is a prerequisite 
to a court's jurisdiction to render a valid 
in personam judgment, * * * Rule 12(b)(5) of 
She Federal Rules of Civil Procedure authorizes 
dismissal for insufficiency of service of pro= 
cess 
Defendants have deposited in the record of this cause of action en af= 
fidevit, signed by the defendants of the corporation attorney, supposedly 


showing that there is no return included in the record showing a return as 


to process of service of summons and compleint upon the corporate dofendents 20/ 


The defendants say: 


As shown by the attached affidavits of Gerald 
Le Sechrest and Daniel A, Rezneck, none of the 
individuel defendants has beon properly served 
with process in accordazce with the Federal Rulese 
There is no return by the U. S. Marshall showing 
personal service on any individual defendant. 
it appdars that the only attempt at service of 
process made by plaintiff was to send copies of 
the compleint by mail to the office of the aye 
dent Xorox Corporation in Washington, D. C 


The appellant thus shows to the Court the following: 
A. The record of the cause of action shows a return by 2 United 


States Deputy Marshal nado upon an agemt-employee of the defendant corpo= 


recbioneto/ 


, 


Yo, See pe 10 ("IV. Insufficiency of Service of Process") of defendants? 
Memorandum of Points and Authorities in Support of Motion to Dismisse 


1Y/rota, Also seo the affidavit of Daniel A, Remecke 
VE 
Toide 


22hsc0 again "Service of Process to an Agent Under Federal Rule Lf{d)1 
fieticnal Equipment Rentel Ltd. ve Szukhext, Gl Supe Cte 411)," Ude Le Reve 
af ° 


| 
. Be Rule Ufa)€3) of the Federal Rules of Civil Procedure so Ecosse 


* for service of process of summons and complaint upon a domestic corporae ’ 
tion in the following mamer: 
x*4Upon a domestic or foreign corporation or 


upon a partnership or other unincorporated 
association which is subject to suit under 


@ cormon name, by. delivering a copy of the 
summons and of the complaint to an Cor, 
@ manaping or general agene, or vo amy ovner 
agens aushorizea by appoimement or by law 


to receive service of process and, if the 
agent is one authorized by statute to receive | 


service end the statute so requires, by also : 
mailing a copy to % eten z a 
C. Rule hig) of the Federal Rules of Civil Procedure, speaking to. 
the "Return," provides: . 


. x*«#The person serving the process shall make 
proof of service thereof to the court promptly 
and in any event within the time during which 
the person served mst respond to the process. 
if service is made by a person other than a 
United States marshal or his deputy, he shall 
make affidavitthereof. Failure to make oe 
-of service does not affect tho 8 
service ; : | 


De It is woll settled now that a motion to dismiss on the argunext 
and grounds of improper and/or insufficient service of process Fat0 12 
(>) 6), FRC oFe/ is to be denied by the courts 4f the record of the cause 
of action shows a return by tho uarshal's office is evident and has been 
made a part of the record as the results of service of process upon an agent 
of the defendant. , Py. ee : 

The leading court case on this question is Rumig ve Ripley Mermfactur= 
ing Corporation, which was decided in 19,9,10/ -In Buig, which is not too 


Gissimilar to this cause of action before this court, residents defendants . 


Y/, Underscoring that of the appellant for due emphasise — 
See the Federal Rules of Civil Procedure. 
B13 FR. Sorve 19d, Case 23 9 PRD. UAT (DED. Pass as), 


7 
moved to dismiss the complaint on ground of leck of jurisdiction, and the 
" nonresident defendants moved for a dismissel or additional ground of ime © 
proper service. The plaintiff moved for en order amending the compleiztt 
end Giscombimuing the action against resident defendants 20/ The District 
Court, while entering a order denying the defendants? motions to dismiss, 
end granting motion of plaintiff to amend complaint and discontinue action 
against the resident defendants, held that 
A motion to dismiss on the ground of improper 
service of process will be denied if the marshal’s 
roturn shows service on en agent of the defendant 
within the district and it camot be said that 
[eee plaintift7 will be unable ko establish the 
mecessary agoncy seletionsipel!/ . 

Another leading case in this area, which speaks to the issucs in 
conflict herein, is Koninilyke Iuchtvaart Meatschappij Ne Ve /Hin7 ve 
Curtisssiright Corporstion, DeCNeYe, 165, 17 FeRDe 9. The court was 
proceeding on a motion to dismiss the action similarly on the grounds of 
insufficiency of service of process. Tho court ruled that in proceeding 


on a motion to dismiss on grounds of insufficiency of service of process, 


the return and affidavit of a deputy marshal would be accepted as relig 


edie accouns of + transpired when the deputy appeared eat defendant's 


offices 
Judge Palmieri, in his opinion for the court, said: 


««#I accept his /the Marshal's/7 return and af= " 
fidewits as a reliable account of what transe 
pired when he appeared av the defendants? of= 
Lice. = 
* * Cie BS * 

*% * There the Mershal acts in a mamer sini= 
Jer to that adopted in this case which he can 
reasonably expect will result in delivery of 


26/, See "Diversity of Citizenship and the Real Partyrin Interest," 
TeCeLeAeLe Reve 619 (197). 


1T/aumig at LbT8. See agein "Service of Process to An Agent Under 
Federal Sage (a)1 (National Equipme:. Romtal Ltde Ve Szukhent, 8. Supe Cte 
h321)5" 2 Hae Le Reve 176 (1%5)e 


- 


the process to a person described in Rule 4(4)(3)s 

\ end where his acts are effective in achieving de= © 
livery of the process to such a person, thereby 
giving the defendant notice that an ection has 


been, d. 3 it, th -" 
er ageinst i 2 ) ee is suffici 


In Miller ve Tulsa Fotrolom Company,te/ the court also dealt with ; 
the motion to dismiss on the grounds of insufficient service of sumncnse 
The court ruled that it mst be considered true all well pleaded alle- 
gations of the complaint, including exhibits, but not sonclusions of 


fact. The court said that woll-ploaded allegations mst be viewed in 


light most favorsble to the plaintiff, resolving all doubts in favor, 
of sufficiency. Said the court: 


In disposing of such motion /dismissal based 
upon lack of jurisdiction because of improperly 
served process in the district/, we mst consi- 
der as trve all well pleaded allegations ofthe 
complaint including the exhibits; but not con» 
clusions of lew or wmarranted deductions of 
fact; viewing them in the light most favorable 
to the ep Ue all doubts in favor 
of sufficiencye—/ *Residence of an officer 
[per sef is not sufficient. de mst ‘be in the 
Stete YTepresenting the corporation on its busi# 
aeeecey a a 


#/sa., at 51. Cie Roth ve We Te Cowan, Ince, DeCrBDNeYes 1H, 
“O7 FP. Suppe 675» Continerttel Collieries ve Shober, 130 F. 2d 631, 6355 
end Grengor ve Kem, “ince, D.C. Fac, 100, DO Se Suppe Sl, where % 
courts ruled: : 


Saath who failed to raise issue of r 
sufficiensy of process by motion on answer with 
in 20 days after service of complaint was not 
entitled to have ection dismissed for insuffici- 
ency of process, : 


18 | 
BY), Paes 19535 117 Fe Suppe 359, et sede See also Solomon Ve 
Noisner Broses DeCe 935 Fe Suppe 310, Affirmed, 3 UCire, 187 Fe Od [pe 


Idey at 360. : : | 


: | 
20, Tae, at 3625 ’ : 


Ite 


2. The Plaimtiff Is Not Required to Make _ 
Service of Process Unen All Defendants So Nemed 
Ya The Complaint to cave Surtici ency of Service 
=¥-Brocess ana £0 Gain sue Jurisdiction of tno 


OUrve 
Bight defendants are so namod in this cause of action by the appel= 

lent, The record would indicate that there is a return showing service 
of process of summons and complaint upon the corporate defendant, or Xerox 
Corporation, by a United States Depwhy Marshal. As a result of this sore 
vice, tho defendant Ierox Corporation argues that (and this is in reitera~ 
tion) =/ 

* * #here is no return by the U, S. Marshal 

showing personal sorvice on any individual 

defendamtee. Thore was clearly a feilure by 

plaintiff to comply with Rule Lf{a)€1). This 


action ‘should be dismissed against ell individue 
al defendants for this reason * * * 


The eppellant shows this court the following: 


Ae Rules 5{c), 20, ond 21 permits the plaintiff tc hold in abeyance, 
as it were, service of process upon the remaining defondants, 1ee, dofen= 
dants (2)={7)-« 

le Rule 5(c), FeR.C.Pey so provides the following: 


(6) Same: Numerous Defondants. In any action 
in whieh thore are umsually large mumbers of 
defendents, the court, upon notion or of its 
own initiative, may order thet service of the 
pleadings of the defendants and replies there=- 
to nee& not be made as betweon the’ defendants 
and that any cross—claim, counterclain, or 
matter constituting an avoidance or affirmative 
defense conteined therein shall be deemed to be 
denied or avoided by all other parties and that 


a a 
2] 
Bi See footnotes 9 and 11, ante. . 


2 : 
Zoe, ZeCey De 10 of the Defendants? Hemorandun of Points and Authorie 
- ties in Support of Motion to Dismiss as filed in the court belowe 


10 


_ the filing of any such pleading and service thero- 
_of upon the plaintiff? constitutes due notice of it- 
to the parties. A copy of overy such order shall 
be served upon the parties in such mamer and form 

as the court directs, . 3 . 


2e Rule 20 / Permissive Joinder of Parties"7Z, FeRCePe, ‘pro= 


vides, inter alia, and in part here; ear ap 


* * *A1) persons* * *may be joined in one action 

as dofendarts if there is asserted ageinst them 
jointly, severally, or in the alternative, any 
right to relief in respect of or arising out of 

the same transaction, occurrence, or series of 
trensactions or occurrences and if amy question 

of lew or fact common to ell defendants will arise . 
in the action. A plaintiff or defendant need 


not be interested in obtaining or defending ageinst 
all the relief demanded. dJudgnent may be given ... 


pec ve col LULOS 


3_. Accordingly, Rule 21, FsR.C.Pe, provides the followings 

Misjoinder and NoneJoinder of Partiese Iis- 

joinder of parsies is hos ground for dismissal 

of en action. Parties may be dropped or added 

by order of the court on motion of any party or 

of its own initiative at any stage of the action 

and on such terms as are juste Any claims against 

a party may be severed and proceeded with 60- 

parately 


Be Tho Rumig case also gives buttress, vertebrate, and undergird= 
ing to the points made above as reflected in the Federal Rules of Civil - 
Provedure, ‘The defense attorney has made tho argument herein that some 
of the defendants named are not in or withowt the jurisdiction of “this 
court, and the court below, by sore of their legal residents—because 
some reside in the same state /Virginia is the legal residence of the 


appellant7 as does the appellant, thus negating the " diversity of citizen= 


5/, Underscoring thet of tho. appellant for the dué emphasise - 
24,350 BOC, Cofes Rules 18, 19, and 23, Fek.CoPe 


11 


ship” allegation of the appellant in these proceedings <2/ When the District Court 


. entered an ‘order denying tho defendants’ motions to dismiss, and granting the 
notion of the plaintiff to amond his complaint end thus discomtinue action «| 
against the resident defendants, the court held in Rumig that under Rule 21, 
PeReCoPey “Joint tort-feasors are not indisrensable parties end may be dropped 
fron am action 5f jurisdiction doos act oxict os to then/ 

Said the court in Rumigs 


* * #tho resident defondants,* * *, as joint 
tort-feasors, /are/ not indispensable or ne~ 
cessary_porties, and /as non-resident defen= 
Gents foot averment of improper service /is 
not ‘eicients basis for dismissing complai 
as to it in view of affidavit of some by 
the /United States deputy/ marshal ; 


The appellant has made in the court below, as demonstrated above, suf 
ficient process of service of summons and complaint upon the corporate dow 
fondamts and is not required to make such service upon all defendants so 
named to gein the jurisdiction of the Federal Courts under his allegations 


of “diversity of citizen,!2S/ 


S 

A sec, OcSes the affidavit of one Gerald Le Sechrest in the record as 
accompanying the Defendants? Memorendum of Points end Authorities in Support 
of Motion to Dismiss. : 


2/ see Rumig at 4674;58. 


= - 
2/26 specifically, “who are necessary or indispensable parties," 375A 
CeJeSey DDe Wi5-152, 8, where it is recorded: ~ 


* * *Persons who are indisvensable parties are + 
also necessary parties, but necess parties 
are nob always indispensable parci0Se ‘Ve 
Year, D.C. Cale We. Supp. 1. Necessary parties 
are those affected by the judgment and against 
whom it will in fact opersto. Wost Coast Exe 
ploration Coes Ve McKay, 215 Fe 2d 502, 93 US. 
Zppe DeCes 507, cOrvaorari denied, 74 S.Cte 850, 
BLT UeSe BI, 9S Led. 1125. * * *Persons whose 
presence is essential to the detormination of 
the entire controversy are necossary; a necessary 
party is a person having such sn interost in 
the comtroversy that he should be made a party 
in order finally to determine the entire coxmtro= 


“5 


versy, but whose interest is separate. Gre 
. Ve West Virginie Pulp and Paper Coe, Roane 
Tie ¥e UpPe Se ides at e : 


re : £ esate 
21 see particularly: “Diversity of Citizenship and the Real Party in 
Interest," 1 UeCeLeAe Le Reve 619 (197)3 “Tho Indispensable Party Doctrine 
Declared to be Substantive Lay and Unemenuble to Alterations by a Procedural or] 
Rule, 12 Ville Le Reve 672 (1%7), and'Recovery of Damages In Class Actions,” 32 © | 
Ue Chie Le Reve, 768 (1%5)- Also seo 1A Barron & Holtzoff, Federal | Practice. 

and Procedure, 350#353, $3553 2A Moore, Federal Practice, S12.l), and HB 

CodeSey 90, 88100 fae 


N reins ocbas ohne Orban eee ea Win wreee ER NES 


CONCLUSION 


ta as mich as the appellant has made sufficient service of process of 
summons end complaint upon the corporate defendants and is not required to 
make the samo service upon each and every defendent so named herein, to 
gein the jurisdiction of the Federal Courts under the allegation of “Diverei= 


ty of Citizenship, the appellant respectfully submits to this Court that the 


court below is in error in its swmary dismissal of this. action, The appele 


lent thus prays that this court wills 


le Reverse the action of the court below in dismissing this actions 


2e Tako appropriete judicial notice of all proceedings in this action 
in the court below as transpiring thus far; “i 


: | 
3. This court remand to the court below this cause of action, after 
reversial by this court, with the instructions specifically that the ape 
pellant be relieved immediately, by the lower court's order, through va~ 
cation of the letters dismissal order, of all subsequent proceedings, and 
enter for the appellant judgment for all the relief and compensation dew 
mended, end é 


h. That this court order striken end expunged from:‘the record, and 
more especially the Defendants? Memorandum of Points and Authorities In 
Support of Motion to Dismiss, reference to the possible ill mental health 
of the appollant end the inference that because the appellant is supposedly 

. suffering "Delusions of Persecutions” he not responsible for his actig —_ 
those end other legal procoedingse Cfe The so-called "Durham Rule.’ 
abe - | 
2Y/see Durham ve United States, OU F.2d 862 (DeCe Cire 195) and Tao, 
"Civil Commitment of tho Mentally 111 in the District of Columbia,” 13 Howe 
Le Je 305-320 (1967) Shays 


+ 


Respectfully submitted, 
A : 


Ce renee =. 
“Leonard Se Brown, Jte, Appellant. 
25 = 15th Street, Ne We, F210 
‘Washingtony De Coy 
667-6847 


NOTICE OF APPEAL. 73 (B) 


APPENDIX 1 


United States District Court for the Bistrict of Columbia - 


er amateitiiitelatn berate unemaaset 
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ORDER DISMISSING ACTION 


This Court having Coneiiored the motion of defendants 
Xerox Corporation, Charles P. Kendss. D. C. Tait, Steve 
SE Jack F. Ratcliffe, sengenta Aquinas and Ronald Re 
aaron to dismiss ‘this action pursuant to Rule 12 of the 
Federal Rules of Civil Procedure, the accompanying affidavits 
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and Ronald P, Baron to dismiss this action pursuant to 
Rule 12. of the Federal Rules of Civil Procedure is hereby 
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